
236 / JULY-AUGUST 2008, VOL. 53, NO. 4

Below we introduce the various parts 
of a patent in an attempt to familiar-

ize the reader with the structure of pat-
ents and thereby facilitate reading, navi-
gating, understanding, and using pat-
ents.

Sections of a Patent

Reproduced in Figure 1 is the first 
page of U.S. Patent No. 7,018,667, titled 
“Meltable Form of Sucralose.” In addi-
tion to the cover, a patent also contains 
drawings (where necessary), a specifica-
tion, and at least one claim. A brief dis-
cussion of each of these parts of the pat-
ent, and their content and function, is 
provided below.

The Cover
By scanning the cover of a patent, such 

as the cover in Figure 1, one can find the 
patent number and issue date, its title, the 
names of the inventors and patent owner 
or assignee, information regarding the 
filing of the application, information re-
garding related references, and an ab-
stract. These parts of the cover are de-
scribed below.

Patent Number: The patent number is 
at the top right-hand corner of the cover. 
Here, the patent number is 7,018,667. 

Patents are frequently referred to by the last three digits of the 
patent number. Thus, we refer to U.S. Patent No. 7,018,667 as the 
‘667 patent. 

Issue Date: The issue date is just below the patent number. The 
‘667 patent issued on March 28, 2006. A patent owner’s rights 
and the patent’s presumption of validity begin on the issue date.

Title: The title of a patent appears in the upper left-hand col-
umn of the cover. The ‘667 patent is titled “Meltable Form of 
Sucralose.” This provides some guidance regarding the subject 
matter of the patent. However, the boundaries of a patent are de-
fined by its claims, not its title. Indeed, due to claim amendments 
and cancellations during prosecution (as explained in part three 
of this series), the title may not completely or accurately reflect 
the subject matter claimed. Therefore, any review of a patent 
should not stop with review of the title. For example, in addition 

to claims to “meltable sucralose-containing sweetener[s],” the 
‘667 patent also claims food products, processes for making food 
products, and processes for making a meltable sucralose-contain-
ing sweetener.

Inventors: Just beneath the title is a listing of the inventors, 
Carolyn M. Merkel, Ning Wang, and Jean Lee. As noted in part 
three of this series, a U.S. patent must be filed by the true inven-
tors, not in the name of the ultimate owner of the invention.

Assignee: Just beneath the listing of inventors on the cover is 
identification of the assignee of the ‘667 patent, Tate & Lyle Pub-
lic Limited Company. The following paragraphs explain the role 
of the assignee.

A patent is personal property and therefore can be sold, mort-
gaged, transferred, etc. Under U.S. patent laws, such transfers are 
made by using a written instrument known as an assignment. The 
person transferring the patent, often the inventor, is the assignor, 
while the recipient is the assignee. Employment contracts often 
require that an employee assign to the employer/company rights 
to any invention made during employment. Sometimes such re-
quirements are implied.

Patents can be assigned multiple times. Such assignments are 
often filed with the United States Patent and Trademark Office 
(USPTO), which maintains an assignment database.    (The data-
base can be accessed at http://assignments.uspto.gov/
assignments/?db=pat.) For example, the USPTO assignment da-
tabase indicates that the ‘667 patent was assigned from the inven-
tors to McNeil, PPC, and then from McNeil, PPC to Tate & Lyle 
Public Limited Company. The cover may not have the most cur-
rent assignment information. Therefore, if assignment informa-
tion is desired, one should check the assignment database and 
check with the USPTO assignment office.

Filing Date: Beneath the assignee information is filing date in-
formation. The cover of the ‘667 patent indicates that the applica-
tion for the ‘667 patent was filed on November 13, 2001. 

Prior Publication Data: U.S. patent applications are typically 
published about 18 months after they are filed. The publication 
date is provided beneath the filing date. The cover indicates that 
the application for the ‘667 patent was published on May 15, 
2003.

Related U.S. Application Data: Below the filing date is the 
heading “Related U.S. Application Data.” This part of the patent 
provides information regarding related applications, such as divi-
sionals, continuations, and continuations-in-part (discussed in 
part three of this series). This section indicates that a provisional 
application was filed on November 17, 2000. 

Estimating Patent Expiry From Filing Date & Related Applica-
tion Information: Patents granted from applications filed on or 
after June 8, 1995, expire 20 years from the earliest application 
filing date. The filing date and related application data can be 
used to determine the earliest filing date. This determination can 
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be complex, and is beyond the scope of this series, because pat-
ent terms may be extended or disclaimed for various reasons and 
not all earlier filings count when determining patent term. For 
example, depending on the relationship between a provisional 
application and a nonprovisional application, the provisional ap-
plication may or may not constitute the earliest filed application 
for purposes of calculating patent expiry. Note, however, that the 
cover indicates that the term of the ‘667 patent has been extended 
by zero days, meaning it has not been extended. Furthermore, 
failure to pay maintenance fees at 3.5, 7.5, and 11.5 years after 
issuance can render a patent unenforceable, even if the patent has 
not expired. The cover of a patent does not indicate whether a 
patent holder has kept current with maintenance fees, but such 
information can be obtained from the USPTO website at https://
ramps.uspto.gov/eram/patentMaintFees.do. 

U.S. Cl.: The USPTO classifies patents into classes and sub-
classes based on subject matter. All issued patents are classified 
according to this system. The class is identified by the heading 
U.S. Cl., found beneath the related U.S. application data. The 
cover of the ‘667 patent indicates that the USPTO placed the 
‘667 patent in the following class/subclasses:

426/548: Food/noncarbohydrate sweetener or composition 
containing the same;
426/471: Food/of liquid or liquefied material, e.g., spray 
drying, etc.; and
426/660: Food/confection.

Field Of Classification Search: When an examiner receives a 
new patent application, a search is conducted in the relevant 
classes and subclasses to assess novelty and obviousness. One 
can search the USPTO patents database by class and subclass to 

Fig. 1. The first page of patent No. 7,018,667, titled “Meltable Form of Sucralose.”
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uncover patents in a field of interest. An index of the USPTO 
classes and subclasses can be found at the USPTO website.

References Cited: The cover lists the U.S. patents, foreign pat-
ents, and other materials the examiner considered when assessing 
patentability. Such materials often provide a starting point for 
learning more about the subject matter of an invention or for an 
alleged infringer trying to attack the validity of a patent.

Abstract: The cover includes an abstract of the invention at the 
bottom of the right-hand column. The abstract provides an over-
view of the invention. Due to claim amendments and cancella-
tions during prosecution, the abstract may not completely or ac-
curately reflect the subject matter ultimately claimed. Thus, any 
review of a patent should not stop with review of the abstract.

Drawings
After the cover come drawings, if there are any. Drawings are 

required if necessary to understand the invention. Therefore, the 
USPTO may deem an application incomplete if drawings are ab-
sent. Drawings are typically explained in the specification (de-
scribed below).

Specification
The specification is the text of the patent. It comes after the 

cover and drawings and before the claims. In essence, the specifi-
cation is a user manual that should provide enough description 
and detail to enable persons skilled in the art to make and use the 
full scope of the claimed invention. It defines terms used in the 
claims and often provides examples of the invention. It is the 
specification that must satisfy the written description, enable-
ment, and best mode requirements of patentability. Therefore, the 
specification must be drafted as broadly as necessary to support 
broad claims and with as much specificity as necessary to support 
narrow claims. Understanding the claims of a patent often re-
quires careful review of the specification.

A specification typically has, in order, the following sections: 
background of the invention, summary of the invention, brief de-
scription of the figures, detailed description of the invention, and 
examples. 

The background of the invention, as implied by the title, de-
scribes the general field of the invention, notes insufficiencies in 
existing technology, and explains generally how the invention 
solves such problems. The summary of the invention usually pro-
vides additional information about how the invention solves the 
problem addressed by the invention. The brief description of the 
drawings briefly explains what the drawings show. The detailed 
description of the invention typically explains the invention and 
how to make and use it. Finally, the examples demonstrate how 
the invention works. The examples may set forth the methods and 
results of previously conducted experiments or they may be pro-
phetic, setting forth methods that could be used and indicating 
expected (but not actual) results. A proper specification should 
make clear if examples are prophetic.

Claims
The claims are found at the end of the patent and follow the 

statement “I Claim” or “What is claimed is.” The claims include 
“limitations” that define the boundaries of a patent owner’s right 
to exclude. Such limitations are the elements against which pat-
entability is tested, and the elements that a product or process 
must contain to infringe. Thus, any review of a patent must in-
clude careful consideration of the claims. Below we provide in-
formation to assist in reading and understanding claims.

Claims are numbered. By statute, each claim must be written 
as a single sentence. As a consequence, claims often are less 
readable than typical English sentences. Claims have three parts: 

a preamble, a transition, and a body. For example, consider the 
following hypothetical claim in which the claim parts are de-
noted: A composition (preamble) consisting of (transitional 
phrase) ingredient A, ingredient B, and ingredient C (body).

Much has been written about claim drafting and how to deter-
mine the meaning of claims. Below we provide some basic in-
formation about these three claim parts. 

The Preamble
A preamble is an introductory statement that names the thing 

that is claimed or defines the field of invention. Preambles can be 
long or short statements, but short is preferred. When reading 
patent claims, one must be aware that the preamble may or may 
not serve as a claim limitation. If a preamble serves as a claim 
limitation, it narrows the claim. In other words, it provides an 
additional requirement a product or process must have to in-
fringe the claim.

The Transition
The transition comes between the preamble and the body. One 

of the following two transitional phrases, or a variation thereof, 
is used in most claims: (1) consisting of, as used in the hypo-
thetical above; or (2) comprising. The transitional phrase used 
affects how a claim is construed. 

Consisting Of: The term consisting of is referred to as a 
“closed” transitional phrase. This means that the claim cov-
ers products and process that include only the limitations 
that follow the transition. For example, in the hypothetical 
above, the claim covers only compositions that contain in-
gredients A, B, and C; compositions with only A, B, and C 
would infringe claim 1. The claim would not cover compo-
sitions that also contain ingredient D; a composition con-
taining A, B, C, and D would not infringe claim 1.

Patent Components and Functions

• 	There are several sections to a patent: the cover,   
drawings (where needed), specification, and claims.

• 	The cover contains useful information as to patent 
term, related patents, inventorship, ownership, and 
information considered by the examiner when          
determining patentability.

• 	The specification provides background regarding     
the field of the invention and the problem that the     
invention solves.

• 	The specification must satisfy the written description, 
enablement, and best mode requirements of patent-
ability.

• 	The claims define the legal boundaries of a patent’s 
scope.

• 	Construing patent claims requires looking at the       
language of the claims, the specification, and the    
prosecution history. This often requires the assistance 
of patent counsel.

• 	Claim construction must be performed before assess-
ing infringement or validity.

• 	Companies often seek opinions of counsel before 
launching new products.
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Comprising: The term comprising is known as an “open” 
transitional phrase. This means that the claim covers prod-
ucts and processes that include each limitation that follows 
this phrase, but that infringing products can also include ad-
ditional elements. For example, had the hypothetical above 
used “comprising” as the transitional phrase, the claim 
would cover compositions that contain ingredients A, B, and 
C, whether or not they also contain ingredient D; a composi-
tion containing A, B, C, and D would infringe the claim if it 
were written with “comprising” as the transitional phrase.

The Body
The body of the claim is everything that follows the transition 

phrase. The body contains the limitations of the claim. As noted 
previously, limitations are the elements against which patentabil-
ity is tested and the elements that a product or process must con-
tain to infringe. In claim 1, above, A, B, and C are limitations.

There are two primary claim types—independent and depen-
dent. Independent claims stand on their own. Dependent claims 
relate back to or “depend from” a previous claim. A dependant 
claim is construed to contain each limitation of the claim from 
which it depends, as well as the additional limitations added in 
the dependent claim itself. Consider the following hypothetical 
claim set:

2. A composition comprising an emulsifier, a starch, and a 
protein.

3. The composition of claim 2 further comprising a flavor 
blend.

4. The composition of claim 3, wherein the flavor blend is 
an artificial flavor blend.

Claim 2 is an independent claim that has three limitations: an 
emulsifier, a starch, and a protein. Claim 3 is a dependent claim 
that depends from claim 2. Therefore, claim 3 contains all three 
limitations of claim 2 (an emulsifier, starch, and protein), as well 
as the additional limitation of a flavor blend (whether artificial or 
natural). Claim 4 depends from claim 3 (which depends from 
claim 2). Therefore, claim 4 contains the emulsifier, starch, and 
protein limitations of claim 2 and the flavor blend limitation of 
claim 3, with the additional limitation that the flavor blend must 
be an artificial blend.

Claim Construction
Claim construction is a very complicated process by which the 

claims are interpreted to understand the scope of their limitations 
(what is covered and excluded). It requires consideration of the 
language of the claims themselves, the specification, and the 
prosecution history of the patent. Claim construction begins with 
the language of the claim. Typically, the words and phrases in the 
claims are given their ordinary meaning as used and understood 
by scientists and engineers in that field. However, a patentee can 
be his or her own “lexicographer,” meaning that the patentee may 
use claim terms in a way that is markedly different from their 
ordinary meaning if the patentee’s definition is clearly set forth 
in the patent specification. 

Even seemingly simple terms may lead to claim construction 
disputes if a patent is later asserted against a competitor’s prod-

uct. During litigation, resolution of disputes concerning the 
meaning of claim terms often requires a court hearing that can 
last hours or even days. For example, in one patent dispute, 
the parties fought about the meaning of the claim phrase “con-
taining a mixture of lipid and solid ingredients,” and the mean-
ing of the specific terms “ingredients,” “containing,” and 
“mixture” (1). Often, resolution of such claim construction is-
sues is determinative of whether a patent is valid and/or in-
fringed.

Legal Opinions

Understanding what a claim covers is crucial to assessing 
issues of infringement and validity. For example, if a business 
wants to determine if a proposed new product may infringe an 
existing patent, it must: 1) construe the claims, and 2) com-
pare the construed claims to its new product. It is important to 
note that infringement is not determined by comparing a pro-
posed product to the patent holder’s product. Infringement is 
based on what is claimed in the patent. Similarly, to assess the 
validity of a patent, one must: 1) construe the claims, and 2) 
consider the construed claims in view of the prior art and oth-
er patentability requirements to determine if the claimed in-
vention meets the requirements of patentability. Federal courts 
strictly adhere to these two-step processes.

Due to the complexity of the claim construction process, a 
patent attorney is typically consulted. For example, compa-
nies often seek freedom to operate or noninfringement opin-
ions from patent attorneys before launching a new product. 
Such opinions entail searching the patent landscape to identify 
patents of interest, analyzing the patents (claims, specifica-
tion, and prosecution histories), construing the claims, and 
comparing the claims to the proposed product to assess the 
potential for infringement liability. If potentially troublesome 
patents are identified, the patent attorney may be asked to as-
sess the validity and/or enforceability of the patent. The patent 
attorney may also be asked for advice regarding design around 
options, i.e., a way to achieve the same result without infring-
ing any potentially problematic patent claims. 
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